Unique and Rapidly Evolving Conditions
for Employers During COVID-19
Employers are responding in a number of ways to prevent the spread of COVID-19, appropriately
following the guidance issued by the Centers for Disease Control and Prevention (CDC) and state
and local authorities. But this guidance from the CDC and other government agencies does not
address employers’ responsibilities and obligations under federal and state employment laws,
including emergency legislation which has just been passed.
Emergency Legislation
On March 18, 2020, the President signed emergency legislation passed by Congress in an effort
to mitigate some of the adverse effects of the pandemic on employees. The “Families First
Coronavirus Response Act” will impact employers in several ways, including through its provisions
relating to paid sick leave and paid family medical leave. The Act is comprised of several subparts
and will become effective in no more than 15 days. The following summary is intended to provide
a broad overview of a few relevant provisions that may be of particular interest to employers.
Fabian VanCott’s employment lawyers will be able to provide you with more detailed guidance.
First, the Act’s provisions regarding paid sick leave and paid family medical leave apply only to
government employers and private employers with fewer than 500 employees. Under the
“Emergency Paid Sick Leave Act” covered employers will be required to provide full-time employees
with 80 hours of paid sick time, at varying rates, for purposes of quarantine, seeking diagnosis, or
caring for a family member or child whose school or day care provider is closed. Leave for
part-time employees will be pro-rated. There is no minimum employment period in
connection with this paid sick leave. The Act provides that the Secretary of Labor will issue
guidelines within 15 days of its enactment to assist employers in calculating the amount of paid sick
time due to employees. Health care providers and emergency responders may elect to exclude
employees from the applicability of this section. In addition, there is a provision allowing the
Secretary of Labor to exempt small businesses from paid sick leave requirements when the viability
of the business would be jeopardized by having to comply. This portion of the Act will be in effect
through December 31, 2020.
In addition, paid family medical leave will be available to eligible employees who have been on
the job for at least 30 calendar days under the “Emergency Family and Medical Leave Expansion
Act.” This will allow employees to take up to 12 weeks of job-protected paid leave under the
FMLA for coronavirus-related reasons. After the exhaustion of ten days of unpaid leave, this benefit
will provide for payment of no less than 2/3 of the employee’s usual pay, with a cap of $200/day
and $10,000 in the aggregate. Any employee may elect to substitute any available accrued
vacation leave, personal leave, or medical or sick leave for the first ten days that would otherwise be
unpaid. Paid leave requirements apply only to leave where an employee cannot work or telework
because the employee’s school, day care, or child care is unavailable due to COVID-19, and not
other COVID-19 related reasons or previously existing reasons for FMLA leave such as childbirth.
In addition, although the FMLA normally only applies to employers with 50 or more employees,
this amendment providing for public health emergency leave will apply to employers with
between 1 and 500 employees. This will take effect 15 days after enactment and will be
applicable for one year thereafter.
The aforementioned requirements could exact a heavy financial burden on many businesses.
To help offset this burden, businesses will be able to take advantage of new tax credits in the law,
which offset some of the costs associated with paid emergency leave and sick leave benefits
implemented under the law. The new tax credits also cover some health plan expenses affiliated
with emergency and sick leave wages. (Note, the payroll tax credits do not apply to federal, state
or political subdivisions.) Still, the financial burden of the impending new requirements and the delay
in recovering the tax benefits could create cash flow issues for many businesses. There are options
to address cash flow issues, such as emergency SBA loans. In addition, the Act will provide
$1 billion for emergency grants to states in connection with unemployment insurance.
Background Law
The emergency legislation builds upon pre-existing state and federal employment laws, including
OSHA, the FMLA, and the ADA. For example, under OSHA, employers have a duty to provide a
healthy and safe workplace and must take preventative measures, varying in degree according to
employee’s risk level, to protect their employees from COVID-19. Further, subject to the emergency
legislation, the FMLA may require employers to provide unpaid leave when an employee contracts
COVID-19 or when an employee needs to care for a family member with COVID-19. Under the
ADA, employees with underlying health conditions that may make them more vulnerable to
COVID-19 infections may request reasonable accommodations. And all of these implicate the
confidentiality of employee medical information, which is relaxed in some circumstances.
Fabian VanCott’s employment lawyers are ready to provide aid with the many unique questions
that will arise during the COVID-19 pandemic. Please contact us so we can help you craft legally
compliant strategies for COVID-19 prevention, leave policies, and safety measures.
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