U.S. Supreme Court Rules Sexual Orientation and Gender
Identity Discrimination Are Prohibited by Title VII, in a
Decision Expected to Have Far Reaching Implications
On June 15, the U.S. Supreme Court issued a landmark decision in Bostock v. Clayton County,
where the question before the Court was whether the prohibition against employment discrimination
“because of … sex” in Title VII of the Civil Rights Act of 1964 encompasses discrimination on the
bases of “sexual orientation” and “gender identity.” The Court answered that question in the
affirmative—yes, both sexual orientation and gender identity discrimination are forms of prohibited
sex discrimination under Title VII.
In its reasoning, the Court recognized that under Title VII, Congress had “adopted broad language
making it illegal for an employer to rely on an employee’s sex when deciding to fire that employee.”
The Court applied that “broad language” of Title VII to the three cases before it—two cases brought
by employees who were fired because they were homosexual, and one case brought by an
employee who was fired because she was transgender: “We do not hesitate to recognize today a
necessary consequence of that legislative choice: An employer who fires an individual merely for
being gay or transgender defies the law.” The Court explained further that of necessity, sex is
always a consideration when sexual orientation or gender identity discrimination occurs.
“An individual’s homosexuality or transgender status is not relevant to employment decisions.
That’s because it is impossible to discriminate against a person for being homosexual or
transgender without discriminating against that individual based on sex.”
Before this landmark ruling, over half of Americans in the United States lived in a place that already
had a LGBT nondiscrimination law on the books. For example, in Utah, employment discrimination
against LGBT persons has been banned for more than five years as a matter of state law.
The Court’s decision now applies immediately to employers throughout the United States with 15
or more employees. Thus, employers with operations in multiple states that previously operated
under a patchwork of different nondiscrimination schemes now have a uniform nondiscrimination
obligation under federal law. Employers should take time to review their employment policies for
compliance with this newly nationalized nondiscrimination rule, while taking into account any unique
state obligations that provide additional workplace protections. For example, in Utah, additional
workplace protections apply from a 2015 law dubbed the “Utah Compromise.”
The impact of the Bostock decision is expected to be far reaching and wide-spread and will likely
cause pending cases and the numerous other statutes barring discrimination “because of…sex” to
be interpreted similarly. Thus, now is the time to reevaluate company handbooks and policies for
gaps. For example, does your employee handbook include sexual orientation and gender identity as
prohibited forms of discrimination?
The attorneys at Fabian VanCott are ready to answer questions and to assist you in navigating this
new legal framework as you work to ensure a compliant workplace for all your employees.
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