EEOC Issues Guidance on Employer Mandated
COVID-19 Vaccination Programs
With the recent approval and roll-out of the first COVID-19 vaccines, many employers have
wondered if they legally can, or should, require their employees to be vaccinated as a condition of
employment. On December 16, 2020, the Equal Employment Opportunity Commission (EEOC)
issued updated guidance for employers to help address this issue in the unique context of the
COVID-19 pandemic. Although helpful, the guidance still leaves some unanswered questions, and
in our opinion, highlights the need for sound legal advice in developing a compliant vaccination
program, regardless of whether that program is mandatory or optional.
The question of whether employers can mandate COVID-19 vaccination implicates various federal
employment laws, including the Americans with Disabilities Act, the Rehabilitation Act of 1973, Title
VII, Genetic Information Nondiscrimination Act, and Pregnancy Discrimination Act, and may also be
impacted by current or future state laws and contractual agreements with employee groups. For
example, in 2021, the Utah legislature will likely be considering vaccine-related legislation applicable
to public employers such as schools and other local governmental entities. So, this new EEOC
guidance is only one piece of the puzzle. And because the EEOC’s guidance is non-binding, courts
may reach different conclusions.
Until now, employers have largely been relying on the Technical Assistance Publications issued by
the EEOC in connection with the 2009 H1N1 flu virus to help guide their decisions regarding
vaccination programs. The EEOC’s new guidance hews closely to the 2009 technical guidance. It
continues to emphasize the need to consider exceptions to any mandatory vaccination policy for
employees with a disability or a sincerely held religious practice or belief. It also provides some
additional detail regarding the nature of medical inquiries that can be made in connection with the
administration of a vaccine and reiterates the need to maintain the confidentiality of employee
medical information.
Notably, the EEOC guidance does not definitively resolve the apparent tension that exists between
the requirements of the Food and Drug Administration’s (FDA) emergency use authorization (EUA)
program and employer mandatory vaccination policies. Both the Pfizer-BioNTech and Moderna
vaccines will initially be distributed under EUAs. Under the FDA’s rules, the FDA must ensure that
recipients of a vaccine under an EUA are informed that the vaccine is being given pursuant to an
emergency use, of the known and potential benefits and risks of the vaccine, the extent to which
such benefits and risks are unknown, that they have the option to refuse or accept the vaccine, and
of any available alternatives to the product. After acknowledging the FDA rule, the new EEOC
guidance then goes on to answer several additional questions about employer mandated vaccine
programs, implying that even though the FDA says vaccine administration under an EUA must be
optional, employers can still mandate it. Whether this is an advisable course of action will vary from
employer to employer based on the needs of individual businesses and the risks posed by
COVID-19 to the health and well-being of employees and customers.
Fabian VanCott’s employment lawyers are ready to provide aid with the many unique questions that
continue to arise during the COVID-19 pandemic. Please contact us so we can help you craft legally
compliant strategies for COVID-19 prevention, leave policies, and safety measures.
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